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Introduction

As the largest single source of
funding for mental health (MH) and
substance use disorder (SUD) services
in the United States, Medicaid fills a
critical role in supporting access to
services and treatment for millions

of individuals struggling with these
conditions." Nonelderly adult
Medicaid enrollees are more likely

to have MH conditions and SUDs
than individuals with private or
other forms of health insurance.’
This prevalence underscores the
importance of providing robust
coverage of prevention, treatment,
and recovery supports for individuals
enrolled in Medicaid.

Improving access to the full continuum of care for those with MH conditions and SUDs is likewise a

high priority for the Children’s Health Insurance Program (CHIP). MH conditions and SUDs often arise in
childhood or adolescence, and these conditions affect a significant number of children and adolescents."
As Medicaid and CHIP provide health care coverage for a large percent of children and adolescents in the
U.S. the Centers for Medicare & Medicaid Services (CMS) has prioritized working with state Medicaid and
CHIP agency partners to ensure coverage of services to prevent, diagnose, treat, and provide recovery
supports for a broad range of MH conditions and SUDs among child and adolescent enrollees.

Furthermore, racial and ethnic minority groups, who comprise a majority of Medicaid and CHIP
enrollees, need improved access to MH and SUD treatment." Rates of suicide and overdose deaths have
been rising faster among racial and ethnic minority groups.'Moreover, individuals in these groups are
often less likely to receive treatment for MH and SUDs; for example, Black enrollees with opioid use
disorder are less likely to receive medication for opioid use disorder than White enrollees.'i Additional
populations who are at risk of having MH conditions and SUDs include people who identify as lesbian,
gay, or bisexual (also referred to as sexual minorities)* and people living in rural areas.x Improving
access to care for pregnant and postpartum women experiencing MH conditions and SUDs is also an
important consideration.
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Ensuring compliance with federal parity requirements in Medicaid and CHIP is fundamental to improving
access to care for enrollees who need MH and/or SUD treatment. Most provisions of the Mental
Health Parity and Addiction Equity Act of 2008 (MHPAEA)*"apply to coverage provided to enrollees of
Medicaid managed care organizations (MCOs) and coverage provided by Medicaid alternative benefit
plans (ABPs) and CHIP. X" Parity requirements were originally applied to Medicaid MCOs through the
Balanced Budget Act of 1997 that added section 1932(b)(8) to Title XIX of the Social Security Act. This
provision incorporated requirements of the Mental Health Parity Act of 1996 into requirements for
Medicaid MCOs.» MHPAEA, enacted as part of the Tax Extenders and Alternative Minimum Tax Relief
Act of 2008,*" expanded the 1996 parity requirements, and these expanded requirements also apply to
Medicaid MCOs through section 1932(b)(8). Parity requirements that apply to CHIP were enacted in the
Children's Health Insurance Program Reauthorization Act of 2009.%1 The Affordable Care Act included
parity requirements for Medicaid ABPs.*il Parity requirements do not apply to MH or SUD benefits for
enrollees who receive only Medicaid non-ABP fee-for-service (FFS) state plan services. However, CMS
encourages states to comply with parity for all Medicaid and CHIP enrollees.

To strengthen implementation of parity in Medicaid and CHIP, CMS issued regulations in 2016
specifically focused on implementing the federal parity requirements that apply to Medicaid MCOs,
CHIP, and Medicaid ABPs.** These Medicaid and CHIP parity regulations were informed by the 2013
MHPAEA final regulations that apply to private health insurance. Similar to those private insurance
regulations, the Medicaid and CHIP parity regulations fundamentally require that financial requirements
(e.g., coinsurance and copays) and treatment limitations (e.g., limits on the number of outpatient visits,
inpatient days covered, or other similar limits on scope or duration of treatment) imposed on MH or
SUD benefits may not be more restrictive than the predominant financial requirements and treatment
limitations that apply to substantially all medical or surgical benefits in a classification of benefits.
Benefit classifications used for assessing parity compliance include inpatient, outpatient, emergency
care, and prescription drugs. Treatment limitations include both quantitative and non-quantitative
treatment limitations (NQTLs). The Medicaid and CHIP parity regulations also state that NQTLs may not
be imposed on MH or SUD benefits in any benefit classification unless, as written and in operation, any
processes, strategies, evidentiary standards, or other factors used in applying the NQTL to MH or SUD
benefits in the classification are comparable to, and are applied no more stringently than, the processes,
strategies, evidentiary standards, or other factors used in applying the limitation to medical or surgical
benefits in the same classification. Common NQTLs include, but are not limited to, prior authorization
requirements, concurrent review requirements, medical management standards, formulary design for
prescription drugs, and standards for provider admission to participate in a network.

To further support implementation of these Medicaid and CHIP parity regulations by State agencies,
CMS issued a detailed Parity Compliance Toolkit and a Parity Implementation Roadmap as well as
sets of Frequently Asked Questions. CMS also hosted several webinars and regularly provides in-
depth individualized technical assistance to state Medicaid and CHIP agencies. CMS and SAMHSA along
with other agencies also developed additional educational materials.
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https://www.medicaid.gov/sites/default/files/2019-12/parity-roadmap.pdf
https://www.medicaid.gov/medicaid/benefits/behavioral-health-services/parity/index.html
https://www.medicaid.gov/medicaid/benefits/behavioral-health-services/parity/index.html
https://store.samhsa.gov/sites/default/files/pep21-05-00-003.pdf

Unfortunately, research studies
indicate that many individuals with
MH conditions and SUDs struggle
to access treatment and support.”
A recent survey found that most
individuals with MH conditions and
SUDs have more difficulty accessing
treatment for these conditions

than they do accessing treatment
for physical health conditions.* In
addition, reports show that the MH
and SUD treatment needs of child
and adolescent enrollees as well as
enrollees from minority groups are
often not being met. i Furthermore,
many Americans, including health
care providers, are unaware of parity requirements

Current Processes for Ensuring Compliance with Parity in Medicaid and CHIP

CMS works with state Medicaid and CHIP agencies to ensure compliance with federal parity
requirements in Medicaid managed care arrangements, Medicaid ABPs, and CHIP in accordance with
Medicaid and CHIP parity regulations. v

Regarding application of parity requirements to Medicaid managed care arrangements, under the CMS
regulations, states must provide documentation of compliance when benefits for MCO enrollees are
split between the MCO and another managed care plan (e.g., a Prepaid Inpatient Health Plan [PIHP] or
Prepaid Ambulatory Health Plan [PAHP]) or when some benefits are provided through the MCO and
some through FFS. This documentation must be posted on the state Medicaid agency's website and
submitted to CMS with the MCO contract for review and approval.

For MCO delivery systems with carved-out benefits (as described above), after states submit the initial
round of required documentation to CMS, ensuring ongoing compliance with parity requirements is

a component of CMS' Medicaid managed care contract review process. As part of that process, states
are required to update documentation when benefit or operational changes occur that may affect
compliance with parity requirements; otherwise, states are permitted to attest that there are no changes
that affect compliance. Alternatively, when a state’s contract requires an MCO to provide all benefits for
a Medicaid enrollee population (without carving out benefits for delivery via FFS and other managed
care entities), states are required to work with those managed care plans to ensure compliance, but
submission of documentation of compliance with parity requirements to CMS is not required.

With regard to CHIP, states are required to submit state plan amendments (SPAs) and documentation to
demonstrate compliance with parity requirements. When changes to CHIP coverage are made that may
affect compliance with MHPAEA, states are required to update this documentation. States with a Title XXI
(CHIP) Medicaid expansion that provide benefits through MCOs must meet the same parity requirements
as Medicaid MCOs including the compliance documentation requirements summarized above.
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States are responsible for ensuring Medicaid ABPs are in compliance with parity requirements through
a SPA process. The ABP SPA template requires states to identify any benefit limitations, and states must
provide descriptions of benefits that indicate compliance with parity requirements. An additional parity
analysis is required from the state if any amendment would change elements of the benefit package
that are considered as part of a parity compliance determination. States providing Medicaid ABP
benefits through MCOs must meet the parity requirements for Medicaid MCOs including compliance
documentation requirements summarized above.

Some recent statutory amendments to MHPAEA enacted as part of the Consolidated Appropriations Act,
2021 require private sector group health plans and health insurance issuers that provide both medical
and surgical benefits and MH or SUD benefits to perform and document comparative analyses of the
design and application of any NQTLs applied to MH or SUD benefits to demonstrate compliance with
MHPAEA. These health plans and insurance issuers are also required to make these analyses available
to applicable Federal and state regulators upon request. These most recent amendments to MHPAEA
do not directly apply to Medicaid and CHIP. On August 3, 2023, the Departments published proposed
amendments to the 2013 MHPAEA final regulations and proposed new regulations implementing the
NQTL comparative analyses requirements.> CMS will carefully consider those proposed regulatory
changes and whether and to what extent they should inform parity requirements in Medicaid and

CHIP, if finalized. Furthermore, CMS already requires states to provide the following information to
demonstrate compliance with NQTLs in Medicaid managed care arrangements and CHIP benefits:

B The specific plan or coverage terms or other relevant terms regarding the NQTLs and a description
of all MH or SUD and medical or surgical benefits to which each such term applies in each
respective benefits classification,

B The factors used to determine that the NQTLs will apply to MH or SUD benefits and medical or
surgical benefits,

B The evidentiary standards used for the factors identified, when applicable, provided that every
factor shall be defined, and any other source or evidence relied upon to design and apply the
NQTLs to MH or SUD benefits and medical or surgical benefits,

B The comparative analyses demonstrating that the processes, strategies, evidentiary standards, and other
factors used to apply the NQTLs to MH or SUD benefits, as written and in operation, are comparable to,
and are applied no more stringently than, the processes, strategies, evidentiary standards, and other
factors used to apply the NQTLs to medical/surgical benefits in the benefits classification, and

B The specific findings and conclusions reached by the plan or states, including any results of the analyses
that indicate that the plan or coverage is or is not in compliance with the MHPAEA requirements.

In light of recent updates to the underlying MHPAEA statutory provisions and proposed regulatory
changes for private sector plans and issuers as well as concerns raised by various stakeholders including
MH and SUD treatment advocates regarding barriers to accessing treatment and by state Medicaid and
CHIP agencies regarding administrative burden of the current CMS parity compliance processes, CMS is
requesting public comment on the following set of questions.
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Comments must be submitted to the following email address by December 4th, 2023, to receive full

consideration; MedicaidandCHIP-Parity@cms.hhs.gov.

Questions for Comment

1. What are some model formats (e.g., templates) and key questions to consider for improving
efficiency and effectiveness of review of documentation of compliance with parity requirements in
Medicaid managed care arrangements, Medicaid ABPs, and CHIP?

2. What processes are states and managed care plans using to determine whether existing coverage
policies are comparable for MH and SUD compared to medical and surgical benefits?

3. What are some key issues to focus on in reviewing policy or coverage documents that may
indicate potential parity compliance issues including regarding NQTLs in Medicaid managed care
arrangements, Medicaid ABPs, and CHIP?

4. Which NQTLs and/or benefit classifications should be prioritized for review?

5. What should be the criteria for identifying high priority NQTLs for review?

6. What are some measures or datapoints or other information that could help identify potential parity
violations in Medicaid managed care arrangements, Medicaid ABPs, and CHIP?

B For example, are the following measures effective for identifying coverage that may not be in
compliance with parity requirements?

» Comparison of rates of coverage being denied for MH and SUD benefits compared to rates of
coverage being denied for medical and surgical benefits,

» Comparison of average and median appointment wait times for MH and SUD providers
compared to medical and surgical providers,

* Comparison of payment rates for MH and SUD providers compared to payment rates for
medical/surgical providers,

» Comparison of prevalence rates of MH conditions or SUDs among certain groups of enrollees
compared to the percent of enrollees from those groups who are receiving treatment for MH

conditions or SUDs,

* Comparison of the average time from receipt of a claim to payment of that claim for MH and
SUD benefits compared to medical and surgical benefits, and

* Comparison of the percentage of MH and SUD network providers actively submitting claims
compared to the percentage of medical and surgical providers actively submitting claims.
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B Are there any other measures that should be considered regarding provider network composition
and standards for provider network admission including measures focused on -

* Methods for determining reimbursement rates,
* Credentialing standards, and
* Procedures for ensuring a network includes an adequate number of each category of providers?

B What terminology should CMS define to facilitate collection and evaluation of data regarding these
or other recommended measures?

7. How should data on these or other recommended measures be collected?

8. What are some potential follow-up protocols and corrective actions when measures indicate a
potential parity violation in Medicaid managed care arrangements, ABPs, and CHIP?

9. What additional processes should be considered for assessing compliance with Medicaid and CHIP
parity requirements, e.g., random audits?

10. Are there any MH conditions or SUDs that are more prevalent among enrollees in Medicaid MCOs,
Medicaid ABPs, or CHIP? What are the most significant barriers to accessing treatment among
enrollees with these conditions?

11. Are there any particular MH conditions or SUDs or types of treatment that are at risk of not being
covered in compliance with parity requirements for Medicaid managed care arrangements, Medicaid
ABPs, or CHIP?

Please note, this is a request for comments only. In accordance with the implementing regulations of the
Paperwork Reduction Act of 1995 (PRA), specifically 5 CFR 1320.3(h)(4), this general solicitation is exempt
from the PRA. Facts or opinions submitted in response to general solicitations of comments from the
public regardless of the form or format thereof, provided that no person is required to supply specific
information pertaining to the commenter, other than that necessary for self-identification, as a condition
of the agency's full consideration, are not generally considered information collections and therefore not
subject to the PRA. This request for comment is issued solely for information and planning purposes; it
does not constitute a Request for Proposal (RFP), applications, proposal abstracts, or quotations. This
request for comment does not commit the U.S. Government to contract for any supplies or services

or make a grant award. Further, we are not seeking proposals through this request for comment and
will not accept unsolicited proposals. Responders are advised that the U.S. Government will not pay

for any information or administrative costs incurred in response to this request for comment; all costs
associated with responding to this request for comment will be solely at the interested party's expense.
In addition, this request for comment does not commit the Government to any policy decision, and

CMS will follow established methods for proposing future policy changes. We note that not responding
to this request for comment does not preclude participation in any future procurement or rulemaking,

if conducted. It is the responsibility of the potential responders to monitor this request for comment
announcement for additional information pertaining to this request. In addition, we note that CMS will
not respond to questions about the policy issues raised in this request for comment.
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